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BBeneHue

Tema npefncraBrneHHoOM KypcoBon paboTbl, “[loHATMe, npegMeT, 3ajayv u
YHKUMM POCCUNCKOrO YronoBHOro npasa”, 6binia BblOpaHa He cnyyanHo,
NOCKONbKY, siIBNAeT cobon dyHOameHTanbHble OCHOBblI (PYHKLMOHUPOBAHUA U
pa3BUTUS POCCUNCKOro YrofoBHOIMO rnpasa.

Bubnenckne 3anosean, chopmynunpoBaHHble B BeTxom 3aBeTe, HaxogaT
CBOE OTpaXeHMe B OCHOBHbIX YrorloBHO-NPaBOBbLIX 3anpeTax, B 3TOW CBSA3N,
YronoBHoOe npaBoO, HECOMHEHHO, NpeacTaBnseT cobon sBNeHne UMBUNN3aUNKN K
KynbTypbl. YTOSIOBHOE MpaBo, Kak sIBIeHNe, COCYLLLEeCTBYET NpakTUYeCKn co BCEMU
rpPaHAMN OOLLECTBEHHOW XXU3HWU: MEXTNUYHOCTHBbIMU OTHOLLEHUAMMW, SKOHOMMKOW,
rocy4apCTBEHHOM BIlaCTbl, HayKOW, TBOPYECTBOM W MHOMMMU  OPYrUMW.
YronoBHOe npaBO OXpaHseT, perynupyeT, npenorBpawaeT M BOCOUTbIBAET, a
MMEHHO, OXPaHSET OCHOBHbIE CrepPbl XN3HEOAEATENBHOCTU NOAEN OT NPECTYMNHbIX
nocaraTenbCTB, perynupyetr ux rMoBedeHMe B paMKax MpaBOBOro nong,
npefoTBpaLlaeT CoBepLUEHME HOBbIX NMPECTYNNEHNA, BOCNUTLIBAET B NMIOAAX OYyX
YBa)XXEHUSA K 3aKOHY U 40Bponopsao4HOCTI.

YronoBHoe npaBoO, OYEeBMAHO, OAHA M3 BeayLMX OTpacren POCCUNCKON
NpaBoOBOM CUCTEMbI, MO MHOIMM OCHOBaHMUAM. YTONOBHOE MNPaBO He TOSbKO
3awmaeT npuHUMNmManbHO 3Ha4YnMMble NPOsiBIiEeHMs cBODOAbI YenoBeka, HO N BO
MHOMMX cnyyasix obecneumBaeT 3awmTy psga cneumduyecknx csobop, oxpaHa
KOTOpPbIX NpeayCMOTPEHa HOpMaMU NULLIb AaHHOW NpaBOBOW OTPacsu.

Bmecte c Tem yronoBHo-npaBoBasd 3alimTta cBoboabl — 3TO BEHeL,
YronoBHOro npaBa, 3a4acTyld He COOTBETCTBYKOWMUA  OEUCTBUTENBbHOMY
NOMOXEHUIO [eNl, OXpaHa npaB W WHTepecoB rpaxnaH Poccunm BO MHOrom
OCTaBISIET XenaTb NyYLlero, YTo u sisnsaeTca 6e30roBopoYHbIM NOATBEPXKAEHNEM
BbllLecKa3aHHOro. W3gepXxkm npakTU4eckon peanusaumm YrosioBHOro rnpasa
MacwTadbunpyoTcs Noa BANAHMEM pasnnyHbIX pakTopoB, Byab TO NONUTUYECKME,
couuarnbHble, 93KOHOMUYECKME (haKTOopPbl UM HPABCTBEHHbIE YCTOM 0bLLeCTBa.

Llenbto  paHHon paboTbl sBNAeTcA  uccrnegoBaHwe UM OnNucaHue
OCHOBOMOMaralLWmx acrnekroB pPOCCUMUCKOro  YrofioBHOro npaBa. ABTOp

paccMoTpuUT crieayrouine BOrnpochl:



- (hopmynumpoBaHne NOHATUSA “yrorloBHOE MNpaBO”, onpederieHne MPUCYLLnX
AaHHOMY MOHATUIO CBOMCTB U MPU3HAKOB, MPUYNH BO3HUKHOBEHUS U Pa3BUTUS;

- NpegMeT perynupoBaHNa POCCUUCKOrO YrorioBHOroO npaea, C NpucyLlen
eMy YHUKanbHou crneumgukon;

- uccnepgoBaHme 3agay 1 YHKUNW POCCUNCKOro YrorioBHOro npasa.

[Mpn HanucaHuuM paHHon paboTbl, aBTOp oObpawaeTcs K MOSIOXKEeHUSAM
YronosHoro Kopgekca Poccuinckon depepauun, PCOCP, a Takke Hay4HbIM
TpyAaM Y4YeHbIX-IOPUCTOB, KaK [OCOBETCKOrO W COBETCKOro MNepuoaoB, Tak W

coBpemMeHHoun Poccun.



1. MoHATMe YronoBHOro npaBsa

B coBpeMeHHbIX YCNnoBUSX MOHATME YrOfIOBHOIMO MNpaBa MCMOSb3yeTcs B
HECKONbKNX 3HAYEHUSIX.

Mo yronoBHbIM NpaBOM MOHUMAOT B NEPBYIO ovepenb OOHY M3 OoTpacnemn
OTEYECTBEHHOIO MnpaBa Kak CUCTEMY B3aMMOCBSA3aHHbIX W MNOCTPOEHHbIX Ha
onpedeneHHbIX MpuHUUNax, MpUHATBIX B opme deaepasribHbIX YrofIOBHbIX
3akoHoB [ocymapctBeHHoM [ymonm u opobpeHHbix CoBeTom depepauum
depnepanbHoro CobpaHua Poccuinckon ®enepaumn, nognucaHHbix [Npe3ngeHTom
P®, onybnukoBaHHbIX B oduumanbHOM Mopsagke UM BBEAEHHbIX B AencTBue
IOPUANYECKNX HOPM, B KOTOPbIX YCTaHaBNMBAETCS, Kakne obLeCTBEHHO OnacHbIe
AEAHNSA NPU3HAOTCA NPECTYNEeHNAMN U Kakue BUAbl Haka3aHUi Unn UHble Mepbl
YroSIOBHO-MPABOBOro XapakTepa M B Kakmx npegenax npuMMeHsItoTCs K nuuam,
COBEPLUMBLUNM MPECTYNNEHUS.

Hopmbl yronoBHoro npasa MOryT MPUHUMATBCA MNyTEM BCEHApPOOHOro
ronocoBaHna — pedepeHayma; Takme HOPMbl, B 4YaCTHOCTM, cogepxaTcs B
KoHcTtutyuum P® 1993 r. (cT. 20, 50, 51 n gp.)

B ycnoBuax nepexogHoro nepuoga yrosioBHoe npaso Poccum BknoyaeTt B
CBOM COCTaB TaKXXe M HEeKOTOpble HOPMbI, coAepXallunecs B YroriloBHO-MPaBOBbIX
akTax ObiBwero CCCP. B 4. 4 ct. 15 KoHcTuTyumm P® ykasbiBaeTcsi, 4TO
obwenpn3HaHHble  NPUHUMNBI WU HOPMbl  MEXAyHapo4HOro  npasa MU
MeXxayHapoaHble pgoroBopbl Poccuinckon depepaunmn  GBASKOTCA  COCTaBHOW
YyacTblo ee NpaBoBoun cuctembl. CriegoBaTenbHO, HOPMbl YrONIOBHOIO Npasa MoryT
cogepxatbCsd B  MEXAyHapOOHbIX KOHBEHUMSX, MNaktax W [oroBopax,
paTndUUMPOBaHHbIX B YCTaHOBMEHHOM nopsaake Poccuinckon depepaumen nnm
6biBLuMM CCCP.

B OokTpuHe yronoBHoOro npasa pocoseTckon Poccunm yronosHoe npaBo
TpaKToOBaroCb Kak “COBOKYrnHOCMb 3aKOHO8, 0bbi4aes u rosroxeHul cydebHou
npakmuku™. Ninoro Barnaga npuaepxusancsa H.C. TaraHues, KOTOPbIN YronoBHOe

npaBo paccMmaTpuBan Kak “Co80KYNMHOCMb opUuOUYeCKUX rpasus, ornpedenisouux

! Kucrsakosckuii A.@.



OMHOWEHUEe, B03HUKalowee Mex0y eocydapcmeeHHOU eracmbio U memu
HapyWweHUsIMU rpagogozo Nopsidka, KOmopble Mbl HasbleaeM rpecmynneHusMu’™ .

N B 3apybexHbIX CTpaHax O4HM aBTOPbI YrOoSIOBHOE NpaBo paccMaTpuBan u
paccmaTpuBaloT fUWb Kak MucaHble, 3aKOHOM YCTaHOBJIEHHble HOPMbl MNpaBa;
Apyrme — Kak COBOKYMHOCTb HOPM, YCTaAHOBJIEHHbIX 3aKOHOM, a Takxe
cogepxawmxca B obblvasx n chopMynmMpoBaHHbIX MPaKTUKON. B cOBpPEMEHHbIX
yCrnoBusX K TOMY €CTb couumarnbHO-NpaBoBble OCHOBaHuA. Hanpumep,
npumMmeHutensHo K AHrnuu, CLUA n HekoTopbiIM ApyrMMm cTpaHaMm npaBuiibHOW
OynoeT TpakToBKa YrofloBHOrO MnpaBa KakK COBOKYMHOCTb 3akKOHOB, 0ObObl4aeB U
NosioXXeHun cygebHonm npakTtukn. NpUMEeHUTENbHO K KOHTUHEHTAsIbHOM cucTteme
npaea (PpaHuus, PPl n ap.) Hanbonee BepHON ABNSETCA NepBasi TOYKa 3pPEHUSI.
N3BeCTHbIN HEMeLKUA KpuMUHanuct @. Jluct, Hanpumep, cuyuTan, 4To “ye2os108Hoe
rnpaso ecmb COBOKYNHOCMb HOPM, MOCPedcmeoM KOmMopbIX 20cydapcmeo C
U3BECMHbLIMU (baKmu4eCKUMU OMHOWEHUSIMU — [PecmyrnHbIMU OeSHUSIMU —
ces3bisaem topuduyeckue nocnedcmasus - HakasaHue”>.

B HacTosiwee Bpemss B Poccunm npuHATME HOPM  YrosioBHOro npasa
OTHOCUTCA K WCKMIOYUTENBbHON KOoMMeTeHuun Poccunckon <Denepau,wm3, B
yacTtHocTn [ocypapctBeHHon [ymbl ®enepanbHoro CobpaHus n pedepengyma
(no BonpocamM aMHUCTMM N NomunoBaHuda). Bo BpemeHa gocoBeTckon Poccun
HOPMbI YrofIOBHOrO npasa (OpMynMpoBanncCb N cogepXanucb B cyaebHukax,
CYOHbIX rpamoTax, YycTaBaX, VYJIOKEHUNAX, MNONOXEeHUAX, wu3gaBanucb no
BblCOYaMLLEMY PACMOPSKEHUIO NN YKa3aHUIo Lap4, a B rodbl COBETCKOM BNacTn —
cogepXannucb B PasnUYHbIX akTax oOpraHoB rOCyJapCTBEHHOW Bractu u
ynpaBneHus BHadane PCOCP, a 3aTtem — OpraHoB rocyaapCTBEHHOM BIacTu
CCCP n PCOCP. B 31 rogbl B Hallen cTpaHe NOMHOCTbI0 OTPULLIANoch 3Ha4YeHmne
obblyaeB 1 cyaebHoro npeueneHTa Kak NICTOYHUKOB YrofIOBHOIMO Npasa.

C TOYKM 3pEHNA UCTOPUYECKOKN CNpaBeaNIMBOCTU crieayeT NoaYepKHYTb, YTO
yrornosHoe npaso Poccuu, kak, Bnpovem, n Apyrnx ctpaH, 6epet cBoe Hayano B

00bl4HOM, HenncaHom npase. Obblvan 1 NONOXeHUa cyaebHoM NpakTuUKK gosrme

! Tarannes H.C. C. 1
2 Tuetr @. C. 1
. “0” ct. 71 Koncturyuuu PO



rogbl ABMSNUCL NUTATENbHOW CPeaon UM OCHOBOW NMUCAHOro YrosioBHOro npasa.
N B HacToswee BpemMs pasbAcHeHus [NneHyma BepxosHoro Cyna PO, a Ttakke
peweHns no yronoBHbiM genam [lpesnamyma, CygebHon konnermm U
KaccaunoHHon nanatel BepxoBHoro cyga P® umeloT BaxHoe 3HayeHue B
BOCMOMHEHMN NpoOEenoB W MNPeoaonieHMn MNpoTUBOPEYMA, WUMEIOWMXCHA B
yronosHom npase Poccum.

HopMbl yronoBHOro npaBa He TOSIbKO pernaMmeHTUMpPYyrT BOMPOCHbl O TOM,
Kakne obLeCTBEHHO OMacHble AesHUA MPU3HAKTCA MPECTYNNEHUSAMN U Kakue
BUObl Haka3aHWM WNU MHble Mepbl YrorloBHO-MPAaBOBOro Xapakrepa MOoryT wu
AOMMKHbI MPUMEHATBCS K Nuuam, UX COBEpPLUAKLWKMM, HO TaKke onpeaensitor
3aJayM N CTPYKTYpy YronoBHOro 3akoHogaTenoctBa Poccun, OCHOBaHUA U
NPUHUMMbI  YTOSIOBHOM OTBETCTBEHHOCTW, npefesiel U MpUHUUNbLI  OENCTBUSA
YronoBHOro 3akOHa BO BpPeMEHU, MPOCTPaHCTBE M MO KPyry nuu, OCHOBAHUA U
yCrnoBusi, MNpu KOTOPbLIX MU0, COBEpLUMBLUEE MPECTYMNMEHNne, MOXEeT ObiTb
0CBODOXAEHO OT YrofloBHOM OTBETCTBEHHOCTU UMM OT HakasaHusi, OCOOEHHOCTH
YronoBHOW OTBETCTBEHHOCTN HECOBEPLUEHHONETHUX U T.1.

CormacHo c1. 3 KoHcTutyummn PO HocuTenem cyBepeHuTeTa MU
€AVHCTBEHHbLIM MUCTOYHMKOM Bnactu B Poccunckon degepaumm daBnsietca ee
MHOroHaLVOHanbHbIN Hapoga. Hapopg OCyLLEeCTBNSeT CBOIO BNacTb
HenocpeaCcTBEHHO, a TaKKe 4yepes3 opraHbl rocygapCTBEHHOM BracTu U OpraHbl
MECTHOro camoynpasneHusi. BeiCluMM HenocpeacTBEHHbIM BbIPpa)XEHUEM BIiacTu
Hapoaa siBnatTca pedepeHayMbl U cBoboaHbIE BbIOOPLI. BOT noyemMy yronoBHble
3aKkoHbl, npuHATbIe [ocygapctBeHHoM [ymonm wn  opobpeHHole CoBeToMm
depepaunn Kak npeactaBUTENbHbIMKM  OpraHaMm Hapoga, a TakkKe nyTem
pedepeHayma, crieqyer paccmatpuBaTb Kak  BblpaXeHue Bnactu M BOMU
GonbLUMHCTBA MHOrOHaLUMOHanbHOro Hapoga Poccun.

YronosHoe npaBo pabosnagenbyeckoro obuwectBa W rocygapcrea
Bblpaxano W 3akpennano MHTEpPecbl M NPUBUNErMU rOCNOACTBOBABLUEIO B TO
BpeMsa Knacca paboBnagenbuesB, 3awuuiano B MepBy o4vepelb KOPEHHble
9KOHOMMYECKME M NONUTUYECKME MHTEpechbl 3TOro Kracca, octaBnsasa pabos

raktnyeckn 6GecnpaBHbIMM W He 3aWMLIEHHLIMW MPaBoOM. YTOSIOBHOE MpaBo



deoganbHON coumnanbHO — 3KOHOMMYECKOW bopmMauun y3akoHMBanNo MNpou3BOf
deoganoB M ClH3EPEeHOB, 3aKPennsano COCMIOBHOE HEpPaBEeHCTBO B BoOMpocax
YrOSIOBHOW OTBETCTBEHHOCTM W Haka3aHud. bypxkyasHO yronoBHoe npaBo
OTMEHMUNO BCE COCIOBHbLIE NPUBUMErMN, NPOBO3rnacuno opmanbHOe paBeHCTBO
BCEX TrpaxgaH nepen YronoBHbIM 3akoHOM. OHO BBENO MHOMO HOBbIX
NPOrpPEeCcCUBHbIX MHCTUTYTOB W MOSOXEHUA B YrofIOBHOE MpPaBO W YrorloBHOE
npasocyane. OgHako n B OypkyasHoM obuiecTBe Marnovmyliue 4aule BCero
oKasblBalTCsA 6eccunbHbIMU nepeq YrofioBHbIM 3aKOHOM U He 3alMLLEHHBIMU
npasocyanemMm. AT 4epTbl OblNM NPUCYLLM U YrOfIOBHOMY MpaBy LOCOBETCKOM
Poccumn.

YronoBHoe npaBO MOCMEOKTABpPbCKON Poccum OTKPbITO MPOBO3rfacunio
KNaccoBYH HanpaBfieHHOCTb, OHO CTasnio paccMaTpmBaTbCs B Ka4ecTBe cpeacTsa
nogaBneHnst CONPOTUBIIEHUA W NUKBMAAUMW TeX CrOEeB HacCeneHusl, KTo He
BOCMPUHAN MOEN N LEHHOCTU coBeTcKon BnacTtu. Hanpumep, B n. 5 [ekpeta CHK
oT 24 HoA0pa 1917 r. “O cyne” npoBo3rnawanocb, YTO MeCTHble Cyabl peLuarT
aena nmeHem Poccuinckon Pecny6nnkn n pyKoBOLACTBYIOTCS B CBOMX PELLEHUSAX U
npuroBopax 3akOHaMW CBEPrHYTbIX MPaBUTENbCTB fUWb MOCTOSbKY, MOCKOSbKY
TakoBble HE OTMEHEHbl PEBOMNIUMEN U HE MNpPOTUBOPEYaT pPEBOSIOLMOHHOWN
COBECTM U PEBOMNIOUMOHHOMY MPaBOCO3HAHUKD. OTMEHEHHbIMU Obifn NPU3HaHbI
“ece 3aKoHbI, rnpomusopedawue Oekpemam LMK Coesemos paboyux,
cosidamckux U KpecmbsiHCKUX Oerntymamoe u Paboyezo u KpecmbsHCKO20
lMpasumenbcmea, a makxe npospamMmam-muHumymam P.C.O.P. napmuu u
napmuu C.-P.”*. Pazgen 1 “O6 YyrorioBHOM npase ~ PykoBoAdAwWMX Hayan rno
yronoBHomMmy npaBy PCOCP ot 12 pekabpsa 1919 r. Cogepxan cneayrowme
NOSTIOXKEHUS:

1. “[flpaso — amo cucmema (rNopsi00K) o0bwecmeeHHbIX OmHoweHud,
coomeemcmsyrowasi  UHmepecam  2ocrioocmeyruwe20  Knacca U
oxpaHsiemasi op2aHuU308aHHoOU e20 cusiod.

2. YeornoeHoe rpago umeem ceouM codepxxaHueM rpasosbie HoOpMbI U Opyaue

ripasoseble Mepbl, KomopbiIMU cucmema obwecmeeHHbIX OmHouweHuU

! Co6panue y3akonenuit PCOCP. 1917. Ne 4.



0aHHO20  Krnaccoeoeo obuwiecmea  oxpaHaemcs om  HapyuweHus

(npecmyrnneHusi) nocpedcmeom peripeccuu (HakasaHus).

3. Cosemckoe yzorosHoe rpaso umeem 3ada4del riocpedcmeomMm perpeccul
oxpaHsme cucmemy obuwecmeeHHbIX OMHOWeHUU, coomeemcmaeyulyro
UHmMepecam mpyOosauwUxcsi Macc, opaaHu308aswuxcsi 8 2ocriodcmeyrouwut
Kracc 8 rnepexoOHbIl om Karnumarsnu3ama K KOMMYyHU3My rnepuod OuKmamypbl
nponemapuama’™.

Ecnn B nepsBble rogbl COBETCKOW BractM YrosioBHoe npaso Poccun
BblpaXkano WHTepecbl pabounx, KpPeCTbSHCTBA, CONgaTtCKMX Macc, TO B
nocrnegywwme rogbl OHO CTano oOTpaxaTb [fNaBHbIM 006pas3oM MHTEpPECHI
NapTUUHOM U COBETCKOW HOMEHKNATYpPbl, YTO N NMPUBESNO K MAaCCOBLIM pPenpeccusm
B CTpaHe. XoTs B HopMax yronosHoro npasa 40-50-x rr. He ObIfo Kakux nmnbo
NPAMbIX YyKa3aHUn, Aalwmx Te WNU WHble NpeuMyllectBa TEM WAN  MHbIM
couunanbHbIM rpynnam HaceneHusi, Haumam munu HapogHoctam Cotosa CCP unu
PC®CP, ogHako OHO COXpPaHASIO YCIOBMUSA, KOTOpble 3aTpyaHSANU WUnn aenanv
HEBO3MOXHbIM MNPUBIIEYEHME K YrONIOBHOW OTBETCTBEHHOCTU 3a MNPEecCTyMnHble
3rnoynoTpebnenus npeacraBuTenen “pykoBoasiLen” HoOMeHKNaTypbl.

Bmecte Cc Tem yronoBHOe npaBO COBETCKOrO BpPEMEHUM He crieayet
noasepraTb OryfribHOMY OXauBaHWIO, KaKk 3TO WHOrda MmeeT MecTo. 3a rogpbl
coBeTckoun BnacTtu B yronosHoe npaso CCCP u Poccuinckon ®enepaunn BBeaeHO
HeMano TrymMaHHbIX WHCTUTYTOB, TMpOBeAeHa OrpomMHass pabota Mo ero
cucTtemaTtmsaumMm M CoBepLUIEHCTBOBaHMIO. HeKoTopble WMHCTUTYTbl YrofloBHOrO
npaBa COBETCKOro nepuvoga BOCMAPUHATBI W YCAELWHO WCMNOMb3ylTCcsa B
3apybexHbix cTpaHax. [MoaToMy crnegyeT cornacutbCa C NpusbiBaMu NposBNATb
OCMOTPUTENBHOCTL MpPU NepecMoTpe U OOHOBMEHUN WHCTUTYTOB YrOSIOBHOIO
3aKoHOAAaTENbCTBA, CO34aHHbIX 3a 3TO NEepuoAd, COXpaHAsd BCe, YTO BblaepKano
NPOBEPKY BPEMEHEM M COCTABMAET, MO CyLLEeCTBY, obLie4YenoBeyeckme LLEHHOCTMW.

He 00 KOHUA BbISICHEHHbIM OCTaeTCa BOMPOC O TOM, MOYeMy
paccmaTpuBaemas oTpacrnb npasa B Poccum u ctpaHax CHIT umeHyetcs

YronoBHbIM npaBoM, B Benukobputanum n CLUA — KpUMUHaNbHLIM, B OPYrux

! Cobpanne ysaxoneruit PCOCP. 1919. No 66.



rocygapctBax (bonrapusi, ®PIC 1 gp.) — HakasaTenbHbIM NpaBoM. Bblgatowmmncs
pycckmn kpumuHanuct H.C. TaraHueB B cBsA3n ¢ aTuMm nucan: “llpecmyrnHoe
OesiHUE KaK ropududeckoe OmHoweHUe 3akiodaem 8 cebe 08a omoersibHbIX
MOMeHma: OmHoweHuUe npecmyrnHukKka K oxpaHseMoMy 3aKOHOM topududecKomy
UHmepecy — npecmyriyieHue U OMHOWeHUe 2ocydapcmea K [pecmyrnHuKy,
8bI3bI8aEMO€e YYUHEHHbIM UM rpecmyrHbiM desiHUeM, - HakKa3aHue; rnos3momy u
y20J108HOE paso Moxem bbimb KOHCMPYyUpo8aHO OB8OSIKO: USlU Ha rnepebiu raH
cmasumcsi rnpecmyrnHoe OesiHUe, 0 OMHOWEHU K KOMOPOMYy Kapa usnu
HaKka3aHue sernisiemcsi bornee unu MeHee Heu3bexHbIM rocriedcmaueM, usu Xxe
grieped ebldguzaemcsi KapamersibHass OdesimesibHOCMb  2ocydapcmea U
npecmyrnHoe OesiHUe paccMampueaemcss mMOJIbKO KaK OcHogeaHue amou
deamensHocmu. Omcioda u d8olicmeeHHoe Ha3gaHue Hayku...” .

[MpYMEeHUTENBHO K PYCCKOMY YroriloBHOMY MpaBy OObIYHO 3TO OOBSCHSAIOT
TEM, YTO TEPMUH “yroSsIOBHLIN® MPOMUCXOAUT OT CroBa ‘ronosa”, cpeau 3HavyeHumn
KOTOPOro B [PEBHEPYCCKOM A3blke ObIno “youTbin” (T.e. JIMWEHHbIN ronosbl). B
[TckoBCKOM CyOHOW rpamMoTe, Hanpumep, CnoBoM “ronoBlunHa” 0603Hayanocb
coBeplueHne ybuiictBa (cT.26, 96-98)°. B [peBHeit Pycu, kak WM3BECTHO, He
ynoTpebnsanock MOHATUE NPECTYnneHnd, a [OesiHUs NPecTynHOro Xxapakrepa
HasblBanu “Henpasgon”, “0bngon” n T.n. B 9TUX AOKYMEHTaX He NpOCeXmnBatTcs
pasnuuna  Mexgy HOopMaMu  YrofioBHOro npaBa W HOpMamMu  YrosiOBHO-
npoLeccyanbHOro npasa. Takoe pasnuyune ctano nposoanTbcsa B Poccun nuib B
XVIII-XIX BB.

1.1 YronoBHOe NpaBO KaK OTpaclnb NpaBOBOMW HayKu
[MoHaATMEM yronoBHoOro npaesa o603Ha4yalT, KpoMe TOro, oTpacrb
OTEeYeCTBEHHOW MNPaBOBOWM HayKu, KOTOpas MW3yyaeT, cuUctemaTusnpyer Wu
00bACHAET coumanbHyto 0OYCnoBMEHHOCTb M CyLEeCTBO YrofilOBHOrO 3aKOHa,
NPUHUUMNbI €ero OEeuCTBUSA, MOHATUE MPECTYNNeHUd, KaTteropuu npecTynrieHun,
NPU3HaKMU OTAENbHbLIX COCTAaBOB MPECTYNSIEHUN, nccrnenyet pasfndHble CTOPOHBLI

npecTtynHoro noseaeHnA, BnAbl YroyioBHblX HakKa3aHUM U MHbIX Mep YyrosioBHO-

! Tarannes H.C. Pycckoe yromosuoe npaso. Yacts obmras. T. 1. Tyna, 2001. C. 27.
2 3aKOHOJATEIBCTBO Hpesneit Pycu. T. 1. M., 1984.
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NPaBOBOro Xapakrtepa, npaBuna n npegenbl X NPUMEHEHUs, paccMmaTpuBaeT
NMOHATME W MNPU3HAKN CcyDObeKkTa MpPecTynieHns W JIMYHOCTU MPECTYNHUKA,
pa3pabaTbiBaeT Hay4yHble pekoMeHaauuMm no COBEPLUEHCTBOBAHWMIO YroflIOBHOIO
3aKoHOJaTenbCTBa W MNPakTUKM ero MNpPUMEHEeHNa CcneacTBeHHO-CcyaebHbIMK
opraHamu, UCNOSTHAKOLLNMK YrofnoBHbIE HAKa3aHUA.

A.®. KuctsakoBcknin nucan, Yto TepMUH “yrorioBHOE NpaBo” MMEET OBOAKNN
cMmbicn: “Bo-riepebix, OH 0O3Ha4Yaem COBOKYNHOCMb 3aKOH08, OMHOCAWUXCS K
npecmyrnneHur U HakalaHuro. Bo-emophkix, UM UMeHyemcsi ma Hayka, Komopas

uccneayem U usriaeaem roHAmMuUA o ripecmyriyieHuu U Haka3arHuu ”1.

1.2 YronoBHoe NpaBo KaK y4yeOHasa AoucuMnivHa

[MoHATMEM YronoBHOro npaBa B HacTosiwee Bpems 06o3Ha4alT Takke
y4yebHylo gucuunnuHy, KoTopad npenogjaetcss B BbICWMX WU CPeOHUX
npodeccnoHarnbHbIX 06pasoBaTesibHbIX YYpexaeHusiX opuanyeckoro npodunsa un
n3ydyaetcsa CTydeHTamu U crnywartenamu, obydalowmmmuca B 3TUX  YY4eOHbIX
yupexaeHusix. NepBbiM y4eOHMKOM MO POCCUNCKOMY YrOfIOBHOMY NpaBy sIBMSETCS
pabota Ocuna lopernsgga “OnbIT Ha4YepTaHUs POCCUMCKOrO YrofloBHOro npasa.
YacTtb 1. O npecTtynneHmsax n HakasaHusx soobuie”, nsgaHHasa B 1815 r. B CaHkr-
[MeTepOypre.

cnonb3oBaHWe MOHATUA YrofIOBHOMO MpaBa Kak oTpacnu npasa, Haykn u
yyebHoro kypca (y4yebHom AucuMnivMHbl) MOKOUTCA Ha €eguMHOW HOPMAaTMBHO-

HpaBOBOVI 6ase — cucreme ,D,GVICTBWOLLI,VIX HOPM YroJ1IoBHOIO rnpasa.

! Kucrsakosckuii A.®. C. 1
11



2. NMpepmeT yronoBHOro npaea

YronoBHOMYy npasy, Kak OoTpacrnu, npucyLun Bce NpU3HaKku, CBOMCTBEHHbIE
npaBy B LENOM, TakMe Kak: HOPMaTUBHOCTb, 00s3aTeNbHOCTb WCMOSHEHUS,
dopmManbHOCTL M MHOrMe dpyrve, a Takke crneunduyeckne npusHaku,
BbITEKalOLWME N3 ero oTpacneBon npuHagnexHoctn. M3 obwen Teopun npasa
M3BECTHO, YTO OfIHa OTpacnb Nnpasa OTNNYaeTca OT APYrov B NepBylo odyepeab no
npeameTy perynupoBaHusi, TO €CTb MO Kpyry perynmpyembix OOLeCTBEHHbIX
OTHOLLEHUN. N3BECTHO, YTO B 00LLEN TEeOpUM NpaBa Nosyyuna pacnpocTpaHeHne
TOYKa 3pEHUs], COrnacHoO KOTOPOW y20/108HOE paso fIUUWEHO CaMoCmMosimeribHO20
npedmema peayrnupoeaHusi, a obuwecmeeHHble OMHOWEeHUS peaynupyom opyaue
ompacsu rpasa. Y20/108HOe Xe [paso Jlulb OXpaHsem 3amu OMHOWEHUS,
A8/1551Cb c80e06pa3HbLIM cpedcm8oM Ux obecrneyeHus .

OpHako, C 9TMM TpygoHO cornacutbed. [locKorbKy npaBO  OUKTyeT
ncxogsawme oT rocygapctea obuweobsasatenbHble npasuna, OHO eCTb perynaTop
nosefeHuns nogen B obwectse. B 3TOM KOHTEKCTE He ABNAETCA UCKIKYEHNEM U
npaBo YyrornioBHoe. [lo3TOMy HeBepHO npeacTaBfieHMe O TOM, YTO HOPMBbI
YrOSIOBHOMO MnpaBa fuLb OXPaHsT 0bLLEeCTBEHHbIE OTHOLWIEHUS, PerynupyemMble
MHBIMW oOTpacnaMu npaBa. Kak npaBuriio, HOPMbI KaXxgow oTpacnu npasa
CaMOCTOATENbHO OXPaHAT COBCTBEHHble npeanucaHus. YrornoBHO-NpaBoOBas
CaHKUMs B MNpUHUMNE He MOXeT MPUMEHATLCS 3a HapylleHue, Hanpumep,
aAMVWHUCTPATUBHO-NPaBOBOIro 3anperTa, KacatoLlerocs crneyndunyeckmx
0OLLECTBEHHbIX OTHOLLEHWUI, - TAaKoe NpaBonpuMEHeHne o3Havano 6ol rpybenwee
HapyLleHne 3aKOHHOCTH.

CBefgeHve yHKUMIA YyroroBHOrO NpaBa NUlb K OXPaHUTESTbHOW CMOCOBHO
NPUBECTU TOMbKO K paclUMpPEHUd cdepbl OXpaHAEeMbIX MM OOLLECTBEHHbIX
OTHOWEHMN, YTo OyaeT sBHbIM NpeyBerMYEHNEM OXPaHUTENBbHOW PO
YrorioBHOro rnpasa. YrofnoBHO-MPaBOBble CaHKLUUM Npu3BaHbl 3aluuLaTh He BCe, a
Hanbonee BaxHble NpaBa, cBOOOALI W MHTEPECbl JIMYHOCTU, obwecTBa W
rocygapctea. YpeamepHoe paclumpeHve cdepbl YronoBHOro npasa MOXET

NnPMBECTU JTIULLb K OTpuuaTesibHbIM NnocsiegcTBnAM, Kak ana JIN4HOCTU, TaK U Ansd

AN Kopones. Teopus rocyaapctsa u npana. JI., 1987. C. 407.
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obwecTtBa. lNpun peleHnn Bonpoca 0 CaMOCTOATESNTbLHOM OPUANYECKON Npupoae
YrofIOBHOrO npasa crieayeT yunTbiBaTb U TO, YTO eLle B TEOpMM COBETCKOro npasa
HaMeTUNCs WHOM NOoAXo4 K COOTHOLUEHMIO PErynaTMBHbIX U OXPaHUTENbHbIX
MOMEHTOB obbIX oTpacnen npaea. Tak, B Kypce obLien Teopun rocygapcrea U
npasa rosopurocb: “KoHe4yHo, 8 cucmeme rpasa 8ce HOPMbI C85i3aHbl MEXOY
coboli u e3aumHo obycrosnuearom Opya Opyea, HO 8bIOE/IAMb U3 HUX MOJIbKO
rpasooxpaHumersibHble HOPMbI HE rnpedcmasrisemcs 803MOXHbIM. O0Ha U ma xe
Hopma Moxem bbimb peayriimueHoU 8 0OHOM OMHOWEHUU U OXpaHumersibHoU 8
OpyaoM, Kak HOpPMbI y205108HO20 U MpouyeccyaslbHo20 rnpaesa. MHbiMu criogamu,
Kax0asi HopMa uMeem KaK peayrsmueHbil XxapakKmep, [OCKOJIbKY OHa
npedHa3Ha4dyeHa pezaynuposamsb rogedeHue, mak U rpasooxpaHumersibHbll, mak
Kak oOHa, b6y0y4yu ocHaweHHoU aocydapCcmeeHHOU caHKyuel, oxpaHsem
803MOXHOCMb U HEOB6X0OUMOCMb OnpedenieHHO20 M08edeHUs™”

YronoBHoOe npaBo perynupyeT obLleCTBEHHblE OTHOLLEHMWS, HanpaBieHHble
Ha OXpaHy §W4YHOCTW, ee npaB M cBobon, oOwectBa W rocygapcrea oOT
NpecTynHbIX nocaraTenbcTB. Kak BCAKOe npaBO OHO MOXET BbINOSHATL CBOMO
3agady TOMbKO MyTEM pPerynumpoBaHUA COOTBETCTBYHOLUMX OTHOWweHun. B
YroSIOBHOM MpaBe perynatuBHas PyHKUMS €CTb NPOSsIBIIEHNE ero OXpPaHUTENbHON
dyHKUMK, hopMa 1 cnocob ee OCyLLECTBIIEHNS.

BbiBOg 0 camocToATenbHOM Npupoae YrorioBHOroO rnpasa, BblpaXkaroLwencs B
CyLL,ecTBOBaHMM 0coboro npegmeTa yronoBHO-NPaBOBOrO perynnpoBaHus, BOBCE
He O3Ha4aeT, KaK 3TO MHOoraa YTBEPXKAAeTCH, YTO y20/I08HO ripasosasi Hopma He
80Crpou3800UM Kakux-mubo Hopm Opyaux ompacrieu rpasa U 4mo y20s5108Hasi
rnpomueorpasHoCmMb  orpedesiiemcs y20/108HbIM 3aKOHOM He3asucuMo om
dpyaux ompacnell npaea’. [JaHHas TOYKa 3PEHUS He YYUTbIBAET CUCTEMHOCTY
HOpM NpaBa B uLenoM. [1OCKOMbKy CaMOCTOATENIbHOCTbL HOpPM ftoOOoK oTpacnu
npaBa OTHOCUTENbHA, “6 rpase He Moxem 6bimb abCoIOMHO U30/1UPOB8AHHbIX
dpyz om Opyaa ompacrnel”. ATo nonoxeHne ocobeHHO APKO NOATBEPXKAAETCSA Ha

npMMepe B3aMMOCBSI3M MMEHHO YrofloBHO-MPaBOBbIX HOPM C HOpMaMu AOpYyrux

! MapKcHCTCKO-eHIHHCKas 00IIast TEOPHs rOCy1apeTBa 1 npasa. CowpanicTiaeckoe npaso. M., 1973. C.
261 - 262
2 lypmanos H.JI. CoBerckuii yromosusiii 3akon. M., 1967. C. 99, 104
3 llleGanoB A.®.
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oTpacrneun npasa. MHorme yronoBHO-NMpaBoOBblIE HOPMbI BKIKOYAKOT B cebs HOpMb
caMbIX pas3nu4yHbIxX oTpacneun. bonee Toro, aHanu3 yronoBHOro 3aKkoHoAaTeNbLCTBA
Nno3BonseT yTBepXAdaTb, YTO HET TakoW OTpacnv npasa, HOPMbl KOTOPOW He
BXoaunn Obl  OpraHM4yeckM B YrofloBHO-MpaBoBble. Tak, B codepXaHue
BGraHKeTHbIX ANCMNO3MLNIA YTOSTOBHOIO 3aKOHa BXOAAT HOPMbl M KOHCTUTYLMOHHOIO
(Hanpumep, ct. 141 YK P®), n agmmHuctpatmsHoro (ct. 264 YK PO®), wu
rpaxgaHckoro (cT. 146 YK P®), n gpyrux otpacnen poccumckoro npasa. B atmx
Crny4yasx yCrnoBusi YrofioBHOW OTBETCTBEHHOCTU 3a COBepLUEeHWE onpeneneHHbIX
0o0LLEeCTBEHHO OMNacHbIX AEAHUN CoAepXaTCA B HOpMax He TOJIbKO YrorloBHOrO
npasa, HO N OpPYyrnx oTpacneu.

Mobble npaBoBble HOPMbLI W MpaBo B LUENOM npegHasHaveHbl AN
BO30eNCTBMSA Ha BONeBOe MoBedeHuWe nden, a npegMeToMm MnpaBoBOro
perynupoBaHusa crniyxat obulecTBeHHble OTHoweHus. CogepxaHue Takux
OTHOLLEHUWN, perynupyemMbiX YrosioBHbIM NpaBOM, SBISETCH, BO-NMEPBbIX, BMNOMHE
crneyndunyeckum, a BO-BTOPbIX, CMOXHbIM U HEOAHO3HaYHbIM. [1pyM 3TOM MOXHO
BblAENUTb TPU OCHOBHblE PA3HOBUOHOCTU AAHHbLIX OTHOLUEHWW, 06pasylolnx B
COBOKYMHOCTU npeaMeT YrosioBHO-MPaBOBOro perynmpoBaHnA.

[lepBon  pPa3HOBUAHOCTBIO  YKa3aHHbIX  OTHOLUEHUA  SBMSAKTCA  Tak
Ha3blBaeMble  OXpaHWUTEllbHble  YrOflOBHO-NMPaBOBble  OTHOLWEHWUA, B  UX
TPaguLUMOHHOM MOHWUMaHUM C no3vumn obLlen Teopun rnpasa, BO3HUKaKOLWME B
CBA3M C COBEpLIEHMEM MpPecTyrnrieHnss. JTO OTHOLIEHUA MexXxay IuuoM,
COBEPLUMBLUMM 3arpelleHHOe YroroBHbIM 3aKOHOM MpecTyrnHoe [fesHue, U
rocygapcrsa B nivue cyaa, criegoBaTternis, Npokypopa, opraHa Ao3HaHus. Kaxabin
N3 cybbekToB AaHHOro NpaBoOOTHOLWEHUS obnagaeT onpedeneHHbIMU npaBamMun v
HeceT KoppecrnoHaupyowme nm obsasaHHOCTU. Tak, nepsBbln 00s13aH nNpeTepneTb
HebnaronpuATHble MNOCMEACTBUSA, KOTOpPble YrOfoOBHbLIN 3aKOH CBA3bIBaeT C
COBEpLUEHMEM MNPECTYNreHnsd, B KOHEYHOM Cc4yeTe, TMOHEecTU HakasaHue,
npeayCMOTPEHHOW TOM YrorloBHO-MPaBOBOWM HOPMOW, KOTOPYKD OH HapyLiun.
Apyron cybbekT — cyq Bnpase NpUHYOUTb MEepBOro (C NOMOLLBI CreaCTBEHHBbIX,
NPOKYPOPCKNX OPraHOB U OpraHoB AO3HAHWA) K UCMOSTHEHUIO 3TOM 0BS3aHHOCTH.

Ho paHHoe npaBo oTBeyaeT 06S3aHHOCTU TeX Xe OpraHoB MPUBMEYb NULO K
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YrosioBHOW OTBETCTBEHHOCTU, a Cyda — Ha3Ha4yuTb HakasaHwe WUnu Mmepy, ero
3aMEeHSIIOLLYI0, COrflaCHO TOMY, KaK YrosioBHbIN 3aKOH (popMupyeT OCODEHHOCTH
YCrNOBWW YrorioBHOM OTBETCTBEHHOCTW nuua, COBEpLUMBLUEr0 COOTBETCTBYHOLLEE
npectynneHve. Takum o6pa3oMm, npeaMeToM OXpaHUTENbHbIX YrofIOBHO-
NpaBOBbIX OTHOLUEHWUN $BNAETCHA peanu3aums YrorioBHOW OTBETCTBEHHOCTU U
HakasaHWs, CBsI3aHHAA KakK C YCTaHOBSIEHMEM COObITUS MPecCTYnieHus, Tak n ¢
Has3HayeHneM HakasaHusi, OCBODOXOEHMEM OT YroSIOBHOWM OTBETCTBEHHOCTU WU
HakasaHud, BKMYaa MPUMEHEHUE TMPUHYOAUTENbHbIX Mep MeaULMHCKOro WU
BOCMMTaTENbHOrO Xapakrepa, U UHbIX Mep YrofiloBHO-NMPaBOBOro BO34ENCTBUS.

BTopon pasHOBMAOHOCTbLKD OTHOLUEHUW, KOTOpble BXOOAT B nNpegmer
YrorioBHOro npasa, ChnyXaT OTHOLUEHUs, CBA3aHHble C yaep)XaHnem nuua oT
COBepLUEeHUs NpecTynneHnsa nocpeacTBOM Yrpo3bl Haka3aHWsA, codepxallencsa B
YrornioBHO-NpaBoBbIX HopMax. OTpuuaTb 3a YroSfIoBHO-MPaBOBbIMW 3anpeTamu
pornb MpaBoOperynvpylolero Havana — 3HauYuT YyTBepxaaTb, YTO OHWU He
ynopsgodmBaloT nosefdeHve nwgen B obuwectse. B gencTBUTENBHOCTH,
yCTaHOBJSIEHNE YrofioBHO-NPaBOBOro 3arnpeTa eCTb BblpaXeHue MpUHyanTenbHON
CUnbl rocygapcTtea. HapylweHne 3anperta npegnonaraeTt npuMeHeHne HakasaHus
K nuuy, coBepLuMBlUeMy npecTynneHve. B 3Tom 3aknwo4vaeTca crneunduka
00513aHHOCTM He coBepllaTb MNPEeCTynneHnd, YycTaHaBiIMBaeMOW YrOfOBHbIM
3aKOHOM, M ee OTnimyMe OT 0683aHHOCTEN MOpasibHO-HPABCTBEHHOIO MNopsaka.
YronoBHbI 3anpeT HanaraeT Ha rpaxgaH 00513aHHOCTb BO34EPXXMBATbCS OT
COBEpLUEHUs TMpecTynyieHnsa u Mno3ToMy Mpu3BaH perynuposaTb MNoBeAeHue
nogen B obwectee. OgHako B peasribHOM AENCTBUTENBHOCTU YrOSIOBHO-NPaBOBOW
3anpeT (hakTMyYecku perynmpyeTt noBedeHne He BCceX YneHoB obuiecTBa, a Nuub
HekoTopon ero yactu. KpvmuHonorn HeogHOKpaTHO npeanpuHUManu MnorbiTKA
YCTaHOBUTb NPUMEPHYIO €€ YNCNEHHOCTb.

Mo paHHbiM M.M. Wcaesa, nonyyeHHbiM B 20-x Trr., cTpax nepeng
HakasaHveM yaepXan OT  coBepweHua  npectynneHna okono  20%
onpawmBaemMblx. 1o pe3ynbTaToM aHanorMyHoro onpoca, nposefeHHoro B 70-x
rr. 6onrapckMmMn KpmMuHosroramu, Takon nokasatefnlb coctaBun 6%; COBETCKMMMU

9% - ans ropoackux n 21% ans CenbCKNX XXUTeENen; nofibCkUMn — npumepHo 20%.
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KoHe4yHO, npuBedeHHble WUccnegoBaHWs OalT NUb OPUEHTUPOBOYHOE
npeacraBneHne O 4Yucre nuy, Ha KOTOPbIX YrofloBHbIA 3akKOH OKasblBaeT
npeaynpeautenbHoe Bo3aenctame. OgHako, OHO NO3BOMAET caenaTth BbIBOA, YTO
Takoe BO3JeNCTBUE CYLLECTBYET, U pasMepbl ero Hemnb3sa HU MpeyMeHblaTb, HU
npeyBennMyMBaTh. Takum obpasowm, OTHOLLIEHUS, Ha30BEM nx
obLwenpeaynpeauTenbHbIMU YrOSTOBHO-MPAaBOBbIMU OTHOLLEHUSIMWU, CBA3AHHLIE C
BO34EepXXaHWEM 1L OT COBEpPLUEHUSI NPECTYNSEHNs, BbiTEKAOLWMNE N3 YroriOBHO-
NpaBOBOro 3anpeTta, Takke BXoOaT B NpeaMeT  YrorloBHO-NPaBOBOro
perynmpoBaHust.

TpeTbsi pa3HOBMAHOCTb OOLLLECTBEHHbIX OTHOLLIEHUN, BXOAAWNX B NpeaMeT
YrOfIOBHOIO npaBa, perynupyeTcs YrofloBHO-NMPaBOBbIMM HOPMaMu, KOTOpble
HagenawT rpaxaaH npaBamMu Ha NPUYMHEHME Bpeda MNpu 3aluuTe OT ONacHbIX
nocaraTenbCTB MNpu  HeobxoguMmon 0OOpoOHe, a Takke nMNpu  KpanHen
HeobXoaMMOCTM U  Opyrux OB6CTOATENbCTBAX, WCKIOYaoWMNX MPeCcTynHOCTb
AEAHUSA. DTN OTHOLUEHNSA cneumunyHbl, B YaCTHOCTKU, NO CBOEMY CYOBHLEKTUBHOMY
coctasy. C OQHOM CTOPOHbI, OCYLLECTBAAOLWMIA, HanNpumep, CBOE MpaBO Ha
HeobxoanmMyo 060pPOHY BCTyNaeT B MPaBOBbl€ OTHOLLEHUS C SIULOM, NOCAratoLLMM
Ha WHTepecCbl NUYHOCTK, OOLWEecTBa uUnn rocygapctea U OObLIYHO HapyLUaKLWMM
COOTBETCTBYHLLUUMA  YrOfIOBHO-NMPABOBOM 3anpeT; C Apyrom — nosBegeHue
0obopoHstoLLEerocss Bnpaese Npu3HaTb NpPaBOMEPHbLIM TOSbKO Cyd U MPOKYPOPCKO-
CneacTBeHHble opraHbl. B kaxgom crydae MMEHHO OHWM 00d3aHbl BCECTOPOHHE
paccMoTpeTb cobbiTve, CBsI3aHHOE C MPUYUHEHMEM Bpeda npu 3awute oT
ornacHoro rnocdaraTenbCcTBa, noaTeBepanTb npaBOMEPHOCTb J0EencTBun
obopoHsoweroca, oduuynanbHO 0cBOOOAMB €ro OT OTBETCTBEHHOCTM 3a
NPUYNHEHHBIN UM Bped. Takum obpa3om, 0OOPOHSAOLLNMNCA BCTYNaeT B NpaBoOBbIe
OTHOLLEHMS M C rocygapCcTBOM B nuvue cyda, NPOKYPOPCKO-CNeaCTBEHHbIX
OpraHoB. OTW OTHOLUEHUSI MOXHO WMEHOBATb PErynsTUBHbIMU  YrOfIOBHO-
NpaBOBbIMW OTHOLLUEHUAMW, B OTNIMYME OT OXPaHMUTENbHbLIX YrOSIOBHO-MPaBOBbIX
OTHOLUEHWIN, MOCKONbKY OHW CKMaablBalOTCS Ha OCHOBE PErynatuBHbIX HOPM U
perynupyroT npaBoOMEpPHOE MNOBeAeHMe nuua, sBAALWErocss OgHOBPEMEHHO U

coumnarnbHO MNMoJie3HbIM.
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3. 3agayum n PyHKLUM YroNnoBHOro rnpaBa
B cT1. 2 YronosHoro Kogekca' Poccuiickoit degepaumn cchopMynmpoBaHb!

3alayun yrosioBHoro 3akoHogartesibCrea, cjieaoBaTtesibHO, N YroJIOBHOIO rnpasa.

3.1 OxpaHuTenbHasa PyHKLUA YrosioBHOro npasa

N3 doopMynupoBKN gaHHOM CcTaTbW BUOHO, YTO Ha NepBOE MECTO CTaBUTCA
OoXpaHuTeNnibHast (PYyHKUMA YrosioBHOrO rpasa, SBMSAKOLWAACA OCHOBHOM €ro
3ajaden, pagu peanumsaumm KOTOpoW OHO M cyuwectByeT. [lo cBoen cytn aTta
3ajaya YrorioBHOro npasa TpaguUMOHHA, MpPakTUYecku oHa Marno 3aBuCuUT OT
NOSINTUYECKOrO CTPOA rocygapcrsa, 0COBEHHOCTEN ero 3KOHOMMUKK, NOEOSTIOrNN U
T.4. YronoBHOE MpaBo, B KOHEYHOM cuveTe, ONd TOro U cyuwectByeT, 4TOObl
npucywumm emy crneuuduyeckumn  cpeactBaMmm  OCYLLECTBNATb  3aLLUTY
00LLEeCTBEHHbIX OTHOLLEHU OT NPECTYMNHbIX NOCAraTesibCTB.

YronoBHbI Kodekc, onpegenss 3agayy YronoBHOro rnpasa, 3akpenun
NPUOPUTETLI YroNoBHO-MNPABOBOW OXpaHbl. Mepapxua ueHHocTeW, 3almuiaembix

YrosioBHbIM MpaBoM, BbIMMAAUT ciieayrowmnm o6pa30m:

JIMYHOCTD

\;
OBLIECTBO

\7
TOCYJIAPCTBO

[MproputeTHas oxpaHa NUYHOCTM McxoauT mu3 OCHOBHOro 3akoHa CTpaHbl,
COOTBETCTBYET TpaauMLUMsAM, CYLLUECTBYIOLWMM B pPasBUTbIX OEeMOKpaTU4eCKnx
rocygapctBax. OcobeHHass 4acTb YrofiloBHOrO npaBa TakkKe OTKPbIBAeTCS
pasgeniom “lpecTynneHns NpoTuUB NIMYHOCTA.

YronoBHbiM MNpaBOM MNPOBO3rMallaeTCA paBHas oOxpaHa Bcex opm

COBCTBEHHOCTM. B yucne BaXKHENLLNX 0ObekToB 3alnTbl Ha3BaHbI

LYK P® 1996 .
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OOLECTBEHHbIM MOPAAOK M obulecTBeHHasas ©6e30MacHOCTb, TakK KakK OHWU
obecrneumBaloT Be3onacHble YCIrOBUA XU3HEOEATENbHOCTU Nogen, HopMarbHOe
PYHKUMOHNPOBaHME OOLLLECTBEHHbIX U FOCY4apCTBEHHbIX MHCTUTYTOB. B KayecTBe
oObeKkTa YrosiloBHO-NpaBoOBOW 3alWUTbl NPeSyCMOTPEH KOHCTUTYLMOHHbLIN CTPOU
P®, ocHoBbl KoTOporo onpegeneHbl B KOHCTUTYyumMn Poccuinckomn (Deuepau,vml.
MpnoaBas UCKMOYUTENBHO Ba)XXHOE 3HAYEHME COXPaHEHWMO BnaronpuATHOW ANs
yenioBeka W WMHbIX J>KMBbIX CYLLUECTB MPUPOAHON cpenbl, 3KOMOrmM4yeckoro
npasonopsigka wu 0Ge3onacHocTM HaceneHnusi, YK Bbigenun B Buae
CaMOCTOATENbHOro 00beKTa OXpaHbl OKpyXxatoLyto cpeny. HakoHel, Bnepsbie Ha
3aKoHOJaTeNnbHOM YpoBHE chopMynupoBaHa Takas 3ajada YrorioBHOro npasa,

Kak obecnedyeHne mupa n 6e3onacHoOCTK YenoBe4vecTBa.

3.2 NpepynpeautenbHana (pyHKLMSA YroNnoBHOIro npaBsa

Hapsagy ¢ oxpaHuTenbHOW B YrofloBHOM 3aKoHOAATeNbCTBE 3akpensieHa u
npeaynpeanTenbHas yHKUMS YrorioBHOro rnpaesa. B uucne 3agjay yronoBHOro
npasa npegynpexaeHne npecTynieHnn BolaeneHo BnepBble, XOTS 04eBUAHO, YTO
OHa cTosina Bcerga. JTa 3ajaya — npegynpeauTernibHas ponb — peanusyeTcs,
npexae BCero, 4Yepes3 MCUXONOrMyeckoe BO3AENCTBME Ha CO3HaHWe rpaxajaH
nyTeMm wux ycTpaweHus wu ybexaeHnsa. CopepxaHve 3TOro BO3OENCTBUSA
HEOAHO3Ha4YHO W 3aBUCUT OT OTHOLUEHWA JoAEN K YrorloBHOMY 3arpery.
BonbWNHCTBO He coBepLlaeT NPecTynieHns He U3-3a cTpaxa OblTb HaKa3aHHbIM,
a B Cuny CBOUX MNOMOXUTENbHbIX HPABCTBEHHbLIX KayecTB UM  MopalibHbIX
NpPUHUMNOB. [N HUX YrONOBHOE NPaBO ABMSETCA AONONHUTENBHBbIM PErynsaTopoMm
noBedeHus. YrornoBHOe MNpaso, crieqoBaTeribHO, B NMEPBY0 ovYepenb agpecoBaHO
ABYM KaTeropusam nuu: 1) Bo3gepXmBatroUMCH OT COBEpPLUEHUS NMPecTynreHnn
n3-za 604A3HN OTBETCTBEHHOCTU W HaKasaHus; 2) WUrHOPUPYHOLLMM YrorOBHO-
NpaBoOBOM 3anpeT U COBEpPLLAKLWUM NPECTYNNEHUS.

[MpenoynpeantenbHaa (PYHKUMA YroflOBHOMO npaBa BblpaXeHa He TOMbKO B
3anpeLlarLwmx, HoO 1 B NOOLWPUTESIbHLIX HOpMax, KoTopble NodyxaakT nuuo: a)

aKTUBHO I'IpOTVIBO,EI,el‘/ﬁCTBOBaTb npecTtyrnneHnio wun npecTrtyrnHUKy (Heo6xon,|/1ma

! 'napa 1 Konctutynuu PO
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obopoHa, 3agep)kaHue npecTynHuka u T.4.); 6) oTkasaTbcsa OT AoBedeHus 10
KOHLA Ha4yaToro npecTynneHuss WM BOCCTAHOBUTb HapylleHHoe 6naro
(0OGpPOBONbHLIA  OTKa3 OT COBEPLUEHUS NPEeCTynneHus, [O06GpoBONbHOE
OCBODOOX/OEHNEe TMOXULLEHHOTO uYerioBeka, [Oo0OpoBONbHOE W CBOEBPEMEHHOE

coobLeHne opraHam BfiacTn O COBEPLUEHHOW rOCyaapCTBEHHOW U3MEHE U T.4.)

3.3 BocnutatenbHas hyHKLUA YrosIOBHOro npasa

YronosHoMmy npaBy npucywia wn BocnutaTenbHaa  QyHkuma.  OHa
peanunadyeTcsd B MepByl0 o4vepedb MpuU NMPUMEHEHUN YronoBHO-MPaBOBLIX HOPM.
CoBepLueHne npecTynreHns Bbi3blBaeT HeraTMBHYHO MOpPasibHO-MONMUTUYECKYHO
OLIEHKY CO CTOPOHbI HE TOSbKO rocyAapcTBa, HO 1 YneHoB obLecTBa.

Ana peanusaumm MOCTaBMEHHbIX Neped HUM 3adad YrorioBHOe MpaBo
HaZeneHo COOTBETCTBYIOLNUMN Crieunduyiecknmm cpecrtsamu, nepeymcrieHHbIMU
B 4.2 cT. 2 YK P®. [InAa ux ocywecTBfieHNa B YrofloBHOM 3aKoHO4ATenbCTBe
yCTaHaBMMBalOTCA OCHOBaHWE W MPUHUMNbI  YrOfIOBHOM OTBETCTBEHHOCTH;
onpegensdeTcd, Kakve OesHWA MPU3HAKTCA MNPecTynHbIMU;, 3aKpennanTca BuAb
HakKasaHuU 1 Hble Mepbl YrorIOBHO NPaBOBOro xapakrepa. og nHeimm mepamu, o
KOTOpbIX roBopuT Kogekc, NOHMMaKTCA NMPUHYANTENbHbIE MEPbI BOCNIUTATENbHOIO
BO3AECTBMA" 1 NPUHYAUTENbHBLIE MEPbl MEAVNLIMHCKOTO XapakTepa®.

[MpecTynHOCTb TpebyeT YCTaHOBIIEHNA XECTKOro CouManbHOro KOHTPOSIS CO
CTOPOHbl rocydapcTBa, CO3[4aHuUs chneuvanbHbIX FoCYyAdapCTBEHHbIX CTPYKTYP,
MCMNoNb30BaHNA rocygapCTBEHHO-BNACTHbLIX  MOMIHOMOYUKW,  onpegerieHus
rocygapcTBeHHoOM nonutukn B 6opbbe ¢ Hen. [lonutmka Oopbbbl C
NPeCTYNHOCTbIO, Byay4n COCTaBHOW YacTblo BHYTPEHHEN MOMUTUKU rocydapcTBa,
XapakTepusyeTcsl COBOKYNHOCTbIO OCHOBOMOMararwmx Hayy4yHoO OB6OCHOBaHHbIX
noen 1 nonoxeHurm o6 MCXOAHbLIX MNO3ULMSX, CTpaTernyeckmx HanpasreHusXx,
nyTaxX W cpeacreBax MNpPeodosieHNs MNPecTynHbIX MNOCAraTesibCTB, KOTOPbIMU
PYKOBOACTBYKTCA rOCYyAapCTBEHHbIE W OOLLECTBEHHbIE OpraHbl B CBOEW
npakTUyeckon aeaTenbHOCTU. Ee OCHOBOW BLICTyNaeT yrosioBHad nonuTtuka, nojg,

KOTOPOW MOHUMAOTCA NPUHLUMBLI U HanpaBneHus, dopmbl U MeToabl 60pbObI C

Ler 90,91 VK PO,
2 ¢1. 99 VK P®.
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NPEeCTYMNHOCTbIO, OCHOBBbIBAOLLASACA Ha YrorioBHOM npaBe. Takum obpasom,
3ajadn yYrornoBHOrO npaBa peanuayrTcs Yepe3 YronoBHY MonuMtuky. OHa
onpegensieT: 1) ncxogHble NPUHUUNLI N NONoXeHUs No 6opbbe ¢ NPeCcTynHOCTLIO
MeTodaMu  YrofloBHOro npaea; 2) Kpyr oO6WecTBEHHO OnacHbIX AesHUK
npu3HaBaeMbIX MpecTynfieHnamMn; 3) nepedeHb OedHur, noanexaiiux
AeKpuMuUHanu3aumm; 4) xapaktep HakasyemocTu AedHun; 5) OCHoBaHuA W
ycnosusi OCBOOOXOEHUSI OT YrosiloOBHOM OTBETCTBEHHOCTU W HakasaHud; 6)
HanpasfeHus NPaBoONPUMEHUTENBHON OEATESNIbHOCTU; 7) 3(PPEKTUBHOCTL HOPM U
WHCTUTYTOB YroNoBHOro rnpasa; 8) BO3OeWCTBME Ha MNpaBOBOE CO3HaHWE WU

NpaBoOBYIO KYNbTYpYy HaceneHus.
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3aKknyeHue
N3 copepkaHna BbllLENPUBELEHHOIO UCCREeLOBaHMA, MOXHO 00603Ha4YNTb
cnegytoLwmne BbIBOAbI:

- B COBPEMEHHbIX YCMOBUAX MOHSATUE YroyfloBHOrO npasBa MCMosb3yeTcs B
HEeCKONbKNMX 3HAYeHUsIX: KakK oTpacib MnpaBa, Haykm KM y4ebHOro Kypca, ero
NCMNONbL30BaHME MOKOUTCS Ha €AWHOM HopMaTMBHO-MpaBoBoM 6ase — cucrteme
AENCTBYIOLLNX HOPM YrorioBHOro npasa. C MCTOPUYECKON TOYKU 3peHus criegyeT
NoavYEPKHYTb, YTO YrosioBHoe npaBo Poccuu, Kak, BNpoyYyem, U OpYyrnx CTpaH,
bepeT cBoe Ha4dano B OObIMHOM, HenucaHoMm npase. OOblManM M MNONOXeHUN
cynebHom npakTukn gonrue rogbl SABNANUCL NUTaTEeNbHOW Cpeson UM OCHOBOM
NUCaHOro YrorioBHOro npasa. HOpMblI YronoBHOrO npaBa He  TOSMbKO
pernaMmeHTUpyT BOMPOCbI O TOM, KakMe ObWeCTBEeHHO onacHble AesHUS
NPU3HAKTCA MPECTYNNIEHUSIMMU U Kakne BuObl Haka3aHUM WM UHbIE Mepbl
YronmoBHO-MPaBOBOro Xapakrepa MOryT M AOSMKHbl MPUMEHATLCH K nuuam, KX
coBepllalLMM, HO Takke onpefendalT 3ajaysm W CTPYKTYpY YronioBHOro
3akoHoLaTenbCcTBa Poccun, OCHOBaHuS n NPUHUMNDI YronoBHOW
OTBETCTBEHHOCTW, npefenbl W MNPUHUMMNbI OEWUCTBUS YrofIOBHOrO 3aKOHa BO
BpPEMEHN, MNPOCTPAHCTBE M MO KPYry nuu, OCHOBAHUS U YCHOBUS, NMPU KOTOPbIX
nnUo, CoBeEpLUMBLUEE MNPECTYNNeHne, MoXeT ObiTb 0CBOBOXAEHO OT YroSIOBHOW
OTBETCTBEHHOCTM UMM OT HakasaHusi, 0COBEHHOCTM YrofIOBHOW OTBETCTBEHHOCTU
HECOBEPLUEHHOSETHUX U T.N.

- Ha nepBbln B3rNA4 BONPOC O MpegMeTe YrofioBHOMO MpaBa He
npeacTaBndeTca CroXHbIM, TEM HE MeHee, 3Ta TeMa MNo-npexHemy sBnaeTcd
OOHOWM N3 aKTyanbHEWWWX B Cpede YYEeHbIX-IOpUCTOB. AHanuM3npys [LaHHbIN
BOMPOC, B KOHTEKCTe npeacTaBieHHOM paboTbl, aBTOP MpULLEN K BbIBOAY, YTO
TOYKa 3PEHUS, COrflacHO KOTOPOM y20/108HOE paso /TUWEHO CaMOCmMOSAMeribHO20
npedmema peaynuposaHus, a obwecmeeHHbIe OMHOWEHUS peaynupyom opyaue
ompacsnu ripasa, ABNsAeTCa OWNOOYHOW, MOCKONbKY NpaBo OUKTYeT ucxogsauime
OT rocygapcrtea oOLleobs3aTernibHble npaBusia, OHO eCTb perynaTop noBeneHusd

niogen B oduiectee. Tak He ABNAETCS UCKINIOYEHNEM U npaBo YroJyioBHoOeE.
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- rOBOpSA 0 3agavax n YHKUMAX YroroBHOro npaea, HE06XoAUMO OTMETUTD,
YTO Ha NepBOe MEeCTO CTaBUTCA OXpaHuUTernbHas (YHKUMA YrorioBHOro rnpasa,
ABMAOLWAACA OCHOBHOW €ro 3ajayen, pagu peanu3auum KOTOpOM OHO U
cywecTsyeT. YronoBHbin Kopekc, onpegenasa 3agjayys  YrorioBHOro npasa,
3aKkpenusi NpuopuTETbl YroNoBHO-NMPaBOBON oOxpaHbl. Wepapxusa ueHHOCTen,
3awmuaemMblX YrofloBHbIM MpaBoM, BbIrMaauT cneayrowmm obpasom: NIMYHOCTb —
obwectBo — rocypapcteo. [lpuoputeTHast oxpaHa JMYHOCTU UCXOOUT U3
OcHoBHOro 3akoHa CTpaHbl, COOTBETCTBYET TpaauuMsM, CYLLECTBYHOLLUUM B
pas3BUTbIX AeMOKpaTUYeCKNX rocygapcreax. YronosHbIM npasoMm
NpoBO3rnawlaeTcsl paBHasi oOxpaHa BcexX dopM cobcTBeHHOCTU. B  4ucne
BaXXHeNWMNX OOBbEeKTOB 3alWuTbl HasBaHbl OOLLECTBEHHbIN  MNOPAOOK WU
obuiecTBeHHas 6e30nacHOCTb, Tak Kak oHM obecrneymBatoT Be3onacHble YCroBuS
Xn3HeLesaATenbHOCTM ngen, HopmanbHoe (PYHKLUMOHMPOBaHME OBLLECTBEHHbIX U
rocygapCTBEHHbIX MHCTUTYTOB. B kayecTBe oObekTa yronoBHO-NPaBOBOM 3aLUUThI
npeaycMOTPEeH KOHCTUTYLMOHHbIN CTpon P®, OCHOBbLI KOTOPOro onpegesieHbl B
KoHctutyuumn Poccunckon depepaumn. [lpuoaBasi MCKNIOYUTESNIBHO  BaXHOe
3HayYeHne COoXpaHeHWto BNaronpUATHOM ANS YerioBeKa U WHbIX XUBbIX CyLLECTB
NPUPOLHON cpeabl, AKONOrMYeCcKoro npasonopsiaka n 6e3onacHOCTM HaceneHus,
YK Bblgenun B BUAe CaMOCTOATESNIbHOrO OObeKTa OXpaHbl OKpYKaloLLyto cpeay.
HakoHeL, BnepBble Ha 3akoOHO4ATESIbHOM YpoBHE copMynnpoBaHa Takas
3ajada YrorioBHOro npaea, kak obecnedyeHne Mupa KW BGesonacHocTU
yernoBeyectsa. Hapagy C oxpaHuUTenbHOW B YrosioBHOM 3akoHodaTerlbCTBe
3aKkpenneHa n npegynpegutenbHas pyHKUMA yronioBHOro npasa. B uvicne 3agad
YrorioBHOro rnpasa npeaynpexneHne npecTtynsieHnn BblgeneHO BrepBble, XOTHA
OYeBMOHO, YTO OHa CcTodAna Bcerga. YrofioBHOMY nMpasy npucywa wu
BocnutaTtenbHaa QyHkuma. OHa peanuayeTcsd B MepBYD oYepenb npu
NPUMEHEHNN YrofOBHO-NPaBoBbIX HOpM. CoBeplueHe NMPecTynieHns Bbi3blBaeT
HEeraTMBHYKO  MOpParbHO-MOMUTUYECKYD OLIEHKY CO CTOPOHbl HEe  TOSbKO
rocygapcTtea, HO 1 YreHoB obLecTBa.

B 3aknoyeHMn xoTenocb Obl  BbIpa3uMTb Hagexay, Ha TO, uTO

ANENCTBUTENBHOE MNOJNOXEHNE [Oen, OTHOCUTENbLHO OXpaHbl MnpaB N HNHTEpPECOB
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rpaxanaH Poccun, makcnmanbHO I'IpVI6J'IVI3MTbCFI K BeHUuYy yFOJ'IOBHO-I'IpaBOBOIZ

3awwunTbl cBobOA.
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